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(A) Memorandum

US. Department
of Transportation

Federal Highway
Administration

Subject P 1 t1 Cont t f Dat ‘
F;g:r:l.l‘laEI(S)n on Lontiraciors Jior a ate JUN 20 1988

Reply 10
From Chief, Project Development Branch Atn ot HEY-11
Environmental Operations Division

To QEP Staff

Attached are copies of a June 3, 1988, memorandum and a Jan. 12, 1982,
memorandum on contractor disclosure statements and 40 CFR 1506.5(c) of the
CEQ regulation. The main message is contained in the first sentence of the
second paragraph. This sentence proclaims that a contractor's interest in
further project development work is not prohibited by the CEQ regulation.
For your convenience, the following table summarizes some of the situations
where a consultant (contractor) would or would not be prohibited from
preparing a Federal EIS.

Prohibited from
Activity _Preparing EIS?

Under contract for final project design No

Under contract for project construction
or R/W acquisition Yes

Potential contractor for project construction
or R/W acquisition, but not under contract to
do so No

Owner of land, land option, or business which

might be financially enhanced or diminished by
any project alternative Yes

i, I
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" oting environmental assessments
ired by other agencies. Under such
.edures the agency could adopt the
environmental assessment and prepare

a Finding of No Significant Impact based

on that assessment. In doing so. the

agency should be guided by several
principles:

—First. when an agency adopts such an
analysis it must independently
evaluate the information contained
therein and take full responsibility for
its scope and content.

—Second, if the proposed action meets
the criteria set out in 40 CFR
1501.4{e}(2), a Finding of No
Significant Impact would be published
for 30 days of public review before a
final determination is made by the
agency on whether to prepare an
environmental impact statement.

Contracting Provisions

Section 1506.5{c) of the NEPA
regulations contains the basic rules for
agencies which choose to have an
environmental impact statement
scepared by a contractor. That section
requires the lead or cooperating agency
to select the contractor, to furnish
guidance and to participate in the
preparation of the environmental impact

ment The regulation requires

ctors who are employed to

. . 4re an environmental impact
statement to sign a disclosure statement
stating that they have no financial or
other interest in the outcome of the
project. The responsible federal official
must independently evaluate the
statement prior to its approval and take
responsibility for its scope and contents,

During the recent evaluation of
comments regarding agency
tmplementation of the NEPA process,
the Council became aware of confusion
and criticism about the provisions of
Section 1506.5(c). It appears that a great
deal of misunderstanding exists
regarding the interpretation of the
cunflict of interest provision. There is
1lso some feeling that the conflict of
interest provision should be completely
climinated.(3)

Applicability of § 1506.5(c)

This provision is only applicable
when a federal lead agency determines
ihat it needs contractor assistance in
preparing an EIS. Under such
circumstances. the lead agency or a
Cooperating agency should select the
contractor 1o prepare the EIS.(4)

This pravision does not apply when
! agency is preparing the EIS
nnformation provided by a

P:i- . < applicant. In this situation, the

privale applicant can obtain its

formation from any source. Such

t

sources could include a contractor hired
by the private applicant to do
environmental, engineering, or other
studies necessary to provide sufficient
information to the lead agency to
prepare an EIS. The agency must
independently evaluate the information
and is responsible for its accuracy.

Conflict of Interest Provisions

The purpose of the disclosure
statement requirement is to avoid
situations in which the contractor
preparing the environmental impact
statement has an interest in the outcome
of the proposal. Avoidance of this
situation should, in the Council’s
opinion, ensure a better and more
defensible statement for the federal
agencies. This requirement also serves
to assurethe public that the analysis in
the environmental impact statement has
been prepared free of subjective, seif-
serving research and analysis.

Some persons believe these
restrictions are motivated by undue and
unwarranted suspicion about the bias of
contractors. The Council is aware that
many contractors would conduct their
studies ir 4 professional and unbiased
manner. However, the Council has the
responsibility of overseeing the
administration of the National
Environmental Policy Act in a manner
most consistent with the statute's
directives and the public's expectations
of sound government. The legal
responsibilities for carrying out NEPA's
objectives rest solely with federal
agencies. Thus, if any delegation of
work is to occur, it should be arranged
to be performed in as objective a
manner as possible.

Preparation of environmental impact
statements by parties who would suffer
financial losses if, for example, a “no
action” alternative were selected, could
easily lead to a public perception of
bias. It is important to maintain the
public's faith in the integrity of the EIS
process, and avoidance of conflicts in
the preparation of environmental impact
statements is an important means of
achieving this goal.

The Council has discovered that some
agencies have been interpreting the
conflicts provision in an overly
burdensome manner. In some instances,
multidisciplinary firms are being
excluded from environmental impact
statements preparation contracts
because of links to a parent company
which has design and/or construction
capabilities. Some qualified contractors
are not bidding on environmental impact
statement contracts because of fears
that their firm may be excluded from
future design or construction contracts.
Agencies have also applied the selection

and disclosure provisions to project
proponents who wish to have their own
contractor for providing environment:!
information. The result of these
misunderstandings has been reduced
competition in bidding for EIS
preparation contracts, unnecessary
delays in selecting a contractor and
preparing the EIS, and confusion and
resentment about the requirement. The
Council believes that a better
understanding of the scope of § 1506.5(c}
by agencies, contractors and project
proponents will eliminate these
problems.

Section 1508.5(c) prohibits a person or
entity entering into a contract with a
federal agency to precare an EIS when
that party has at that time and during
the life of the contrac® pecuniary or
other interests in the outcomes of the
proposal. Thus. a firm which has an
agreement to prepare an E[S fora
construction project cannot, at the same
time, have an agreement to perform the
construction, nor could it be the owner
of the construction site. However. if
there are no such separate interests or
arrangements, and if the contract for EIS
preparation does not contain any
incentive clauses or guarantees of any
future work on the project, it is doubtful
that an inherent conflict of interest will
exist. Further, § 1508.5(c) does not
prevent an applicant from submitting
information to an agency. The lead
federal agenrcy should evaluate potential
conflicts of interest prior to entering into
any contract for the prep :~ation of
environmental documents.

Selection of Alternatives iz Licensing
and Permitting Situations

Numerous comments have been
received questioning an agency’s
obligation, under the National
Environmental Policy Act. to evaluate
alternatives to a proposed action
developed by an applicant for a federal
permit or license. This concern arises
from a belief that projects conceived
and developed by private parties should
not be questioned or second-guessed by
the government. There has been
discussion of developing two standards
to determining the range of alternatives
to be evaluated: The “tradttional”
standard for projects which are initiated
and developed by a Federal agency, and
a second standard of evaluating only
those alternatives presented by an
applicant for a permit or license.

Neither NEPA nor the CEQ
regulations make a distinction between
actions initiated by a Federal agency
and by applicants. Early NEPA case
law. while emphasizing the need for a
rigorous examination of alternatives, did
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such cases one or more Federal agen-
cles and one or more State or local
agencles 3hall be joint lead agencies.
Where State laws or local ordinances
have environmental impact statement
requirements in addition to but not in
conflict with those in NEPA, Federal
agencles shall cooperate in fulfilling
these requirements as well as those of
Federal laws so that one document
will comply with all applicable laws.
(d) To better integrate environmen-
tal impact statements into State or
local planning processes, statements
shall discuss any inconsistency of a
proposed action with any approved
State or local plan and laws (whether
or not federally sanctioned). Where an
inconsistency exists, the statement
should describe the extent to which
the agency would reconcile its pro-
posed action with the plan or law.

§1506.3 Adoption.

(a) An agency may adopt a Federal
draft or final environmental impact
statement or portion thereof provided
that the statement or portion thereof
meets the standards for an adequate
statement under these regulations.

(b) If the actions covered by the
original environmental impact state-
ment and the proposed action are sub-
stantially the same, the agency adopt-
ing another agency’'s statement is not
required to recirculate it except as a
final statement. Otherwise the adopt-
ing agency shall treat the statement as
a draft and recirculate it (except as
provided in paragraph (¢) of this sec-
tion).

(c) A cooperating agency may adopt
without recirculating the environmen-
tal impact statement of a lead agency
when, after an independent review of
the statement, the cooperating agency
concludes that its comments and sug-
gestions have been satisfied.

(d) When an agency adopts a state-
ment which is not final within the
agency that prepared it, or when the
action it assesses is the subject of a re-
ferral under Part 1504, or when the
statement’s adequacy is the subject of
a judiclal action which is not final, the
agency shall so specify.

§1506.4 Combining documents.

Any environmental document ln'
compliance with NEPA may be com-
bined with any other agency docu-
ment to reduce duplication and paper-
work.

§ 1506.5 Agency responsibility.

(a) Information. If an agency re-
guires an applicant to submit environ-
mental information for possible use by
the agency in preparing an environ-
mental impact statement, then the
agency should assist the applicant by
outlining the types of information re-
quired. The agency shall independent.-
ly evaluate the information submitted
and shall be responsible for its accura-
cy. If the agency chooses to use the in-
formation submitted by the applicant
in the environmental Impact state-
ment, either directly or by reference,
then the names of the persons respon-
sible for the independent evaluation
shall be included in the list of prepar-
ers (§ 1502.17). It is the intent of this
paragraph that acceptable work not be
redone, but that it be verified by the
agency.

(b) Environmental assessments. If
an agency permits an applicant to pre-
pare an environmental assessment, the
agency, besides fulfilling the require-
ments of paragraph (a) of this section,
shall make its own evaluation of the
environmental issues and take respon-
sibility for the scope and content of
the environmental assessment.

(¢) Environmental impact stale-
ments. Except as provided in §§ 1506.2
and 1506.3 any environmental impact
statement prepared pursuant to the
requirements of NEPA shall be pre-
pared directly by or by a contractor se-
lected by the lead agency or where ap-
propriate under § 1501.6(b), a cooper-
ating agency. It is the intent of these
regulations that the contractor be
chosen solely by the lead agency, or by
the lead agency in cooperation with
cooperating agencies, or where appro-
priate by a cooperating agency to
avoid any conflct of interest, Contrac-
tors shaill execute a disclosure state-
ment prepared by the lead agency, or
where appropriate the cooperating
agency, specifying that they have no
financial or other interest in the out-
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. come oL the project. 1f the document

18 prepared by contract, the responsi-
ble Federal official shall furnish guid-
ance and participate in the prepara-
tion and shall independently evaluate
the statement prior to its approval and
take responsibility for its scope and
contents. Nothing in this section is in-
tended to prohibit any agency from re-
questing any person to submit infor-
mation to it or to prohibit any person
from submitting information to any
agency.

§1506.6 Public involvement.

Agencies shall:

(a) Make diligent efforts to involve
the public in preparing and imple-
menting their NEPA procedures.

(b) Provide public notice of NEPA-
related hearings, public meetings, and
the availability of environmental docu-
ments so as to inform those persons
and agencies who may be interested or
affected.

(1) In all cases the agency shall mail
notice to those who have requested it
on an individual action.

(2) In the case of an action with ef-
fects of national concern notice shall
include publication in the FEDERAL
REecisTER and notice by mail to nation-
al organizations reasonably expected
to be interested in the matter and may
include listing in the 102 Monilor. An
agency engaged in rulemaking may
provide notice by mail to national or-
ganizations who have requested that
notice regularly be provided. Agencies
shall maintain a list of such organiza-
tions.

(3) In the case of an action with ef-
fects primarily of local concern the
notice may include:

(1) Notice to State and areawide
clearinghouses pursuant to OMB Cir-
cular A-95 (Revised),

(i) Notice to Indian tribes when ef-
fects may occur on reservations.

(i) Following the affected State’s
public notice procedures for compara-
ble actions.

(iv) Publication in local newspapers

(vi) Notice to potentially interested
community organizations including
small business assoclations. o

(vii) Publication in newsletters Lthat
may be expected to reach potentiaily
interested persons.

(viii)y Direct malling to owners and
occupants of nearby or affected prop-
erty.

(ix) Posting of notice on and off site
in the area where the action is to be
located.

(¢) Hold or sponsor public hearings
or public meetings whenever appropri-
ate or in accordance with statutory re-
quirements applicable to the agency.
Criteria shall include whether there is:

(1) Substantial environmental con-
troversy concerning the proposed
action or substantial interest in hold-
ing the hearing.

(2) A request for a hearing by an-
other agency with jurisdiction over
the action supported by reasons why a

. hearing will be helpful. If a draft envi-

ronmental impact statement is to be
considered at a public hearing, the
agency should make the statement
available to the public at least 15 days
in advance (unless the purpose of the
hearing is to provide information for
the draft environmental impact state-
ment).

(d) Solicit appropriate information
from the public. )

(e) Explain in its procedures where
interested persons can get information
or status reports on environmental
impact statements and other elements
of the NEPA process.

(f) Make environmental impact
statements, the comments received,
and any underlying documents avall-
able to the public pursuant to the pro-
visions of the Freedom of Information
Act (5 U.S.C. 552), without regard to
the exclusion for interagency memao-
randa where such memoranda trans-
mit comments of Federal agencies on
the environmental impact of the pro-
posed action. Materials to be made
available to the public shall be provid-
ed to the public without charge to the
extent practicable, or at a fee which is

(in papers of general circulation not more than the actual costs of re-
rather than legal papers). producing copies required to be sent to
(v) Notice through other local other Federal agencies, including the
media. Council.
950
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(&) Memorandum

US.Department
of Transportation

Federal Highway
Administration

CEQ Regulation, 40 CFR 1506.5(c)
Contractor Disclosure Statement

Date: JUN 3 1988

Director, Office of Environmental Policy Efﬂyéf HEV-11

Washington, D.C. 20590

Regional Federal Highway Administrators
Direct Federal Program Administrator

Our June 12, 1982, memorandum (copy attached) provided guidance on contractor
disclosure statements for environmental impact statements (EISs). This prior
guidance is still appiicable for situations where the contractor's sole

interest in the outcome of the project might be a contract for final design
of the project.

Where a contractor's financial interest in the outcome of a project 1is
something other than a contract for further project development work,

40 CFR 1506.5(c) prohibits a contractor from preparing a Federal EIS.
Examples of this situation would be a contractor who owns land, options to
buy Tand, or some business enterprise which would be financially enhanced or
diminished by any of the project alternatives.

We suggest that you bring this matter to the attention of the State highway
agencies in your region. It would be desirable to request that a disclosure
statement specifying that the consultant has no financial or other interest
in the outcome of the project be placed in each consuitant agreement for EIS

preparation.
é;pé F. Sevin %;

Attachment



